QOASTAL AL AND GAS ARP.

| BLA 94- 302 Deci ded Septenber 10, 1997

Appeal froma decision of Deputy Sate Orector, Lands and
Mnerals, New Mexico Sate dfice, Bureau of Land Managenent, uphol di ng,
as nodified, a Notice of Incidents of Nonconpliance. SDR 94-004 (INC
No. NM OI7JEDD0L) .

Rever sed.
1. Al and Gas Leases: Incidents of Nonconpliance

The BLMnay not issue a Notice of Incidents of

Nonconpl i ance to an oil and gas | ease operator for
failure to conply wth Notice to Lessees and (perators
of Federal and Indian Q| and Gas Leases-2B by not
obtai ning BLMs approval for the disposal of wastewater
produced froman oil and gas well when BLMhas al r eady
approved the Application for Permt to Drill that well,
including a surface use plan for the disposal of such
water and other operations. In such circunstances, if
BLMdesires the operator to specify the disposal nethod
or to submt other infornation required by Notice to
Lessees and (perators of Federal and Indian Ql and Gas
Leases-2B, it nust first, consistent wth past agency
practice, request that infornation.

APPEARANCES  Carl F. Baker, Esq., Houston, Texas, for the Goastal Gl and
Gas Qorporation.

(PN ON BY ADM N STRATI VE JUDGE FRAZ ER

The Goastal Al and Gas Gorporation (Goastal ) has appeal ed from
a Decenber 9, 1993, Decision of the Deputy Sate Drector, Lands and
Mnerals, New Mexico Sate Gfice, Bureau of Land Managenent (BLN),
uphol ding, as nodified, on Sate Orector Review (SOR pursuant to
43 CF.R § 3165.3(b), a Notice of Incidents of Nonconpliance (INJ No. NV
O17JED00L i ssued by the Ckl ahona Resource Area Gifice, BLM on Cctober 7,
1993.

The INCcited hastal wth a "najor” violation of 43 CF. R § 3162. 1,
because it had failed to obtain BLMs approval, as required by hshore Q|
and Gas Oder No. 7 (Oder No. 7), 58 Fed. Reg. 47353 (Sept. 8, 1993), for

140 | BLA 200

WAW Ver si on



| BLA 94-302

the di sposal of wastewater produced by its oil and gas | ease operations
at the Sate Park USA VIl No. 1 situated in the Bob Vést Feldin Sarr
Qounty, Texas. 1/ The BLMrequired Goastal to get such approval no | ater
than Qctober 27, 1993. (pastal pronptly conplied, but al so sought TR 2/

In his Decision on SR the Deputy Sate D rector uphel d i ssuance of
the INC nodifying the basis for the cited violation fromQder No. 7 to
Notice to Lessees and (perators of Federal and Indian Ol and Gas Leases- 2B
(NIL-2B), 40 Fed. Reg. 57814 (Dec. 12, 1975), because, as (oastal had
properly noted in seeking SOR NIL-2B was still in effect at the tine of
i ssuance of the INC Further, the Deputy Sate Drector rejected astal's
princi pal argunent that approval of its Application for Permt to Drill
(APD), including its surface use plan (SUP), constituted BLMs approval
for the disposal of produced water:

Qoastal did not have witten approval pursuant to NIL-2B
* * % Aproper application for NIL-2B approval nust contain the
information required by the applicable Sections Il, Ill, or IV of
NTL- 2B.

* * * * * * *

The SUP did not contain the infornati on needed for BLMto
approve the disposal nethod. The infornation supplied in the
SP is vague regarding the use of Sate approved di sposal
facilities. The nethod used (i.e., lined pit, unlined pit, or
subsurface injection) is not nentioned. Therefore, the approval
of the SUP is inadequate in neeting the requirenents of NIL-2B.

(Decision at 2.) The Deputy Sate Orector agreed, however, that the
violation was "mnor," under 43 CF.R 8§ 3163.1(a), and nodified the
I NC accordingly. 3/

1/ Oy the bottomhol e location of the well is situated on public |ands,
wthin Federal oil and gas | ease NMA 42853 (TX).

2/ In addition to requesting SOR (pastal filed wth BLMon Gct. 16, 1993,
a Sundry Notices and Reports on VélIs (Sundry Notice), specifically seeking
approval for the disposal of produced water fromthe Sate Park USA Vel |

No. 1 and various other wells in the Bob Vst FHeld, by trucking it from
the wells and then injecting it into an approved salt water disposal well
operated by South Texas D sposal, Inc., under Sate Permt No. 05800, in
the Exsun (Queen Aty I1-A Held in Zapata Gounty, Texas. A copy of the
Sate permt, approved by the Drector, Uhderground Injection Gontrol, QI
and Gas Ovision, Railroad Gommssion of Texas, on Jan. 22, 1986, was
submtted wth the Sundry Notice. The Notice was approved by the hief,
Branch of Huid perations, New Mexico, BLM on Cct. 28, 1993.

3/ A"mnor" violationis defined by 43 CF. R § 3160.0-5(1) as

"nonconpl i ance that does not rise to the level of a najor violation,™ which
itself is defined by 43 CF. R § 3160.0-5(j) as "nonconpl i ance that causes
or threatens i medi ate, substantial, and adverse inpacts on public health
and safety, the environnent, production accountability, or royalty incone."
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[1] Regulation 43 CF.R § 3162.3-1(d) provides that, in order to
obtain BLMs approval of drilling operations, including any surface
disturbing activity, an oil and gas | ease operator is required to subnt
an "admnistratively and technically conpl ete” APD 30 days prior to the
desired date for commenci ng operations. Such an applicationis saidto
consi st of a conpl eted Form3160-3 and several attachnents, including a
"surface use plan of operations containing infornation required by
paragraph (f) of [43 CF. R § 3162.3-1] and appropriate orders and
notices." 43 CF R 8§ 3162.3-1(d)(2). Regulation 43 CF.R § 3162. 3-1(f),
inturn, provides that "[t]he surface use plan of operations shall contain
information specified in applicable orders or notices, including the road
and drillpad | ocation, details of pad construction, nethods for contai nnent
and di sposal of waste material, plans for reclanati on of the surface,
and other pertinent data as the authorized [BLM officer nay require.”
(Ephasi s added. )

Regul ation 43 CF. R § 3162. 3-1(f) put operators on notice that, in
order to file acceptable SUP s, they nust submt infornation regardi ng
the nethod for the disposal of waste material, as specified in "applicable
orders or notices." n appeal, BLMand QGoastal agree that the applicabl e
order or notice, at the tine of issuance of the INC at issue here, was NIL-
2B.

The NIL-2B required that an operator obtain BLMs witten approval
for the disposal of produced water, either by injection into the
subsurface, placenent in alined pit, or "other acceptable nethod[]."
40 Fed. Reg. 57814 (Dec. 12, 1975); see 43 CF. R § 3162.5-1(b); Harvey E
Yates (., 139 IBLA 120, 124 (1997); Qaig MGiff Exploration, Inc.,
132 IBLA 365, 368 n.2 (1995). In order to obtai n such approval, the Notice
al so stated:

Any application to dispose of produced water nust specify
t he proposed net hod of di sposal and provide the infornation
necessary to justify the nethod. Required infornation which nust
be included in applications for approval of produced wat er
di sposal in the subsurface, inlined pits, or inunlined pits is
set forthin sections Il, Il1l, and IV, respectively, of this
not i ce.

40 Fed. Reg. 57814 (Dec. 12, 1975). In the case of subsurface injection,
the operator was required to furnish certain information, including the
desi gnat ed nane and nunier of the proposed disposal well and its

location, the daily quantity and qual ity of produced water, the injection
formation and interval, and the depth and areal extent of all usable

aqui fers. 40 Fed. Reg. 57814-15 (Dec. 12, 1975). The NIL-2B al so required
specific infornmation in the case of lined and unlined pits. See 40 Fed.
Reg. 57815 (Dec. 12, 1975). Regulation 43 CF. R § 3162.1, which was cited
by BLMin its ING requires an operator to conply wth an NIL.

Fnaly, 43 CF R 8 3163.1(a) requires that BLMissue an | NG
specifying corrective action and an abat enent period, "[w henever an * * *

operator fails * * * to conply wth the regulations in [43 CF.R] [Part
[3160] * * * or the requirenents of any notice or order."
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In the present case, (Qoastal sought BLMs permission to drill the

Sate Park LIBA VIl No. 1 by filing, pursuant to 43 CF. R 8§ 3162. 3-1,

an APD, along with "Suppl enental Information to Application for Pernmt

to Dxill"™ (Supplenental Infornation), on June 17, 1992. |In addition to
setting forth additional infornation regarding its proposed drilling and
casing program Qoastal stated inits Supplenental Infornation, at page 4,
under the heading "Surface Wse Program” that "[p]roduced waste water
wll be confined to a storage tank and haul ed fromthe location to a state
approved disposal facility." oastal did not identify the specific
disposal facility or even the type of facility and the nethod of di sposal .
It did not submt any of the infornation required by NIL-2B. Nbnet hel ess,
BLM approved the APD, including the SUP, on Septenber 2, 1992.

In his Decenber 1993 Decision, the Deputy Sate DO rector concl uded,
despite (astal's argunent to the contrary, that approval of its APD
including the SUP, did not constitute BLMs approval for the di sposal
of produced water. V¢ di sagree.

Aong wthits APD, (hastal submtted the required SIP. |If BLMwas
then of the opinion that the SUP "did not contain the information needed
for BLMto approve the disposal nethod,” in accordance wth NIL-2B as
the Deputy Sate Drector later asserted in his Decenber 1993 Deci si on,
it shoul d not have approved the APD. Rather, it could have, pursuant to
43 CF.R § 3162.3-1(h), returned the application and advi sed (oastal t hat
it could not be approved until the necessary infornati on was supplied or
that it was del aying any action on the application until Goastal did so.
The fact that BLMdid not require the submssion of additional infornation
and approved the APD wthout reservation on Septenber 2, 1992, we concl ude,
was apparently based on BLMs concl usi on, however wong or mstaken, that
oastal's SP satisfied 43 CF. R § 3162. 3-1(f) and NIL- 2B

onsidering the facts in this case, we find no justification for
BLMto issue an INC on Qctober 7, 1993, for (pastal's failure to obtain
BLMs approval for the disposal of produced water, since such approval
had al ready been obtained. The Deputy State Drector in uphol ding the | NG
finds that approval of an APD, including an SUP, constitutes the approval
required by NIL-2B, except in this instance, since Qoastal's application
did not contain the information required by 43 CF. R § 3162. 3-1(f) and
NTL-2B. The fact that the application was not conpl ete when approved
cannot now be used to retroactively cancel BLMs approval , especially since
it was BLMs responsi bility, prior to approval, to ensure that (oastal's
APD fully conported wth 43 CF.R 8§ 3162. 3-1(f) and NIL-2B. Under the
circunstances, we hold that BLMinproperly issued the | NC pursuant to
43 CF.R 8§ 3163.1 for failure to conply with the requirenents of NIL-2B

Ve do not inply that BLMis barred fromseeki ng additional infornation
about operations nethods once an APD is approved. A procedure to do so was
already in place. The Deputy Sate Drector admtted that, "[i]n cases
like this, BLMnornal |y notifies the operator of the mssing infornation by
letter rather than by an INC" (Decision at 2; see Gaig MGiff
Exploration, Inc., 132 IBLA at 366.) He sought to justify 1ssuance of an
INCon the followng basis: "Qoastal has drilled nunerous Federal wells in
this
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area for which they were required to file for NIL-2B approval . Qoast al
was aware of the requirenent to submt additional infornmation.” (Decision
at 2.)

(oastal does not dispute the fact that it was aware of the NIL-2B
requirenent that it provide specific infornation regarding the nethod
for disposing of produced water and related matters. Indeed, Qoastal is
deened to have constructive know edge of that requirenent by virtue of
its publication in the Federal Register on Decenber 12, 1975. 44 US C
§ 1507 (1994); Robert L. Payne, 107 IBLA 71, 73 (1989).

However, whatever (oastal knew or is deened to have known at the tine
it submtted its APD including its SUP, the fact is that BLM approved
that application and thus authorized the disposal of the water thereafter
produced fromits proposed wel |, wthout obtaining the detail ed
information required. That woul d not, however, preclude BLMfrom obtai ni ng
submission of any and all of the information required by NIL-2B at a future
tine. But, consistent wth its reported past practice, BLMshoul d have
sent a letter to astal requesting the essential information. Ve can
find no justification for BLMto deviate fromthat practice. As we said
in Qastal Ol & Gs Gorp., 135 IBLA 6, 8 (1996), (wastal, an oil and gas
| ease operator wth previous experience in dealing wth BLMin |ike
nmatters, was "entitled to rely upon consi stent past agency practice in such
cases.” lhder the circunstances, BLMshoul d have initially issued a letter
requesting the necessary infornation. 1d. This is especially so since BLM
had al ready approved (oastal's APD including its SUP.

Ve therefore hold that the Deputy Sate Drector, in his Decenber 1993
Deci sion, inproperly upheld, INC No. NMQGI7JHO0L, issued for astal's
failure to obtain BLMs approval for the disposal of produced water from
the Sate Park USA Vél | No. 1.

Therefore, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8§ 4.1, the Decision
appeal ed fromis rever sed.

Gil M Fazier
Admini strative Judge

| concur:

David L. Hughes
Admini strative Judge
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